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In the Matter of:

GARY NITSCHKE
d ai mant,

V.

COASTAL TANK CLEANING/

AIAC,
Enpl oyer/ Carri er,

and

DIRECTOR, OFFICE OF WORKERS’

COMPENSATION PROGRAMS
Party-In-Interest.

DECISION AND ORDER

This proceeding arises froma claimfiled under the
provi sion of the Longshore and Harbor Wrkers’ Conpensation Act,
as anended, 33 U S.C. 901 et seq.

A formal hearing was held in Seattle, Washi ngton on Decenber
12, 2001 at which tine all parties were afforded full
opportunity to present evidence and argunment as provided in the
Act and the applicable regulations.

The findings and concl usi ons which follow are based upon a
conplete review of the entire record in light of the argunments of
the parties, applicable statutory provisions, regulations and
pertinent precedent.

STIPULATIONS!

! The following abbreviations will be used as citations to the record:
JS - Joint Stipulations;



The d ai mant and the Enpl oyer have stipulated to the

fol | ow ng:

he

1. That the parties are subject to the jurisdiction of the
Longshore and Harbor Workers’ Conpensation Act;

2. An Enpl oyer/ Enpl oyee rel ati onship existed at al
rel evant tines;

3. The d ai mant sustained work related injuries;

4. The Claimant is entitled to tenporary total disability
from January 25, 1990 through May 22, 1991

5. The d ai mant has 5% i npai rnment of each knee pursuant to
t he AMA gui del i nes.

Issues
1. Aver age weekly wage.
2. Dat e of maxi mum nedi cal i nprovenent.

Aut hori zation of treatment by Dr. O Neill.

W

Nature and extent of disability.

5. Section 8(f) relief.

Contentions

The d ai mant, through counsel, states that in January 1990,

was i njured when he fell 20 feet inside a tank, |anding
on his feet and striking his knees on the curved inside
wal | of the tank on the U S.S. NNmtz. He hit the side
of his arm as well as his hip (pelvis), on the side of
a baffle.

TR - Transcript of the Hearing;
CX - Claimant‘s Exhibits; and
EX - Enpl oyer ‘s Exhibits.
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Following this injury, he was in i medi ate pain,
fromthe wai st down, including his |ow back as well as
sonme pain in the area of his prior injury (neck &
shoulder). (TR 30). He had a scrape on his arm (TR
32). He was originally taken to the Navy Hospital in
an ambul ance. They X-rayed his pelvis, sutured his
knees, gave himsone pain nmedication and sent hi m hone
on crutches in a taxi. (TR 35-36). Unfortunately,
the evaluation and treatnent records fromthat visit
wer e not preserved.

Ni t schke saw nunerous physicians in 1990 and Dr. Mandt
performed surgery in Novenber of that year. He continued with
Dr. Mandt until February 1991 and was told to follow up with Dr.
O Neill. Counsel states that

The carrier has suggested care with Dr. O Neil was
unaut hori zed and that the referral was initiated by
Caimant 's prior counsel. The record shows that the
Carrier controverted nedical treatnent on July 6, 1990
and again on January 20, 1993. Following the carrier’s
controversion, Claimnt was free to seek treatnent on
hi s own.

Dr. ONeill saw the C aimant sone 34 tines over a ten year
period. This physician stated that

He had through the course of the 10 years | saw him
consi stent conplaints of soft tissue and joint pain and
on exam nation he consistently had tightness in his
muscl es of his back and his legs and that really never
changed significantly... But he certainly remined
limted in his range of notion consistently with ne
over that tine frame. So it wasn’'t as if one m ght say
he was gi ving ne one performnce one day and anot her
per formance the ot her.

The Enpl oyer states that
Briefly, the issues as raised by the parties are:

1. Causation: The Enpl oyer contends clai mant 's
current conplaints are unrelated to the 1990
accident, while claimnt contends that the pain he
experiences in virtually every part of his body is
causal Iy connect ed.



2. Nature and Extent of Disability: The Enpl oyer
contends cl ai mant reached maxi mum nedi cal
i mprovenent on May 22, 1991 and has no | oss of
wage earning capacity. Cainmant would have the
Court believe that his lack of work during the
past ten years is due to the 1990 injury and that
he has yet to recover fromthis accident.

3. Unaut hori zed Change of Physi ci an/ Necessity of
Medi cal Treatnent: The Enpl oyer contends the
evi dence proves that claimant 's treatnent with Dr.
Mary O'Neill was never authorized. C ainmant
di sagrees with this position.

4. Aver age Weekly Wage: The Enpl oyer contends
cl ai mant ‘s average weekly wage is $207.94, while
the claimant asks for an average weekly wage of
$652. 50.

5. Section 8(f) Relief: The Enployer contends that
cl ai mant suffered from preexisting conditions
whi ch conmbined with his 1990 injury and resulted
in a greater degree of inpairnment than woul d have
ot herw se ari sen.

The Enpl oyer notes that

This claimhas |ain dormant before the Ofice of
Wr kers’ Conpensation Prograns since 1993, when
claimant did not pursue the claim (EX 1.5). During
this past year, claimnt engaged the services of
anot her attorney, David Condon, and decided to pursue
benefits one nore tine.

Evaluation of the Evidence

In January 1990, the Caimant reported that he fell on his
knees several days ago. An X-ray of the left knee was negative
except for soft tissue swelling. An X-ray of the pelvis was
normal . (EX 1).

In early February 1990, Nitschke told Dr. Anmbur that his
knee | acerati ons had been cl eaned and sutured at a naval
hospital. The physician renoved the sutures. (CX 2).



In [ate February 1990, Nitschke inforned personnel at
Hi ghline Community Hospital that Dr. Anmbur stated that he could
return to work. N tschke currently reported pains in the back
and in the groin. Dr. Hawkins di agnosed acute contusions of the
knees, and acute lunbar and thoracic strain. In April, an M
revealed a tear of the right nedial nmeniscus. (CX 3).

In March 1990, Dr. Kay was infornmed that N tschke had back
pain due to an injury in 1988 and as a result of the recent fall.
| mpressi ons included back pain with no objective findings. Dr.
Kay stated that N tschke could return to full duty with a
restriction on kneeling. (CX 4). Dr. Ratcliffe saw Nitschke on
several occasions. (CX 5).

Dr. Mandt perfornmed surgery on each knee in Novenber 1990.
In May 1991, Dr. Mandt reported that the Caimnt’s

back has continued to hanmper his physical therapy
somewhat and he is being followed by Dr. O Neill for
this.

Later that nonth, Dr. Mandt reported that

Al t hough he feels that there has been sone sl ow,
conti nued change in his status, | would have to say
t hat based on objective findings, his condition has
stabilized and no further treatnent is indicated from
our standpoint. He should continue on a hone exercise
programp.r.n. for the knees and continue to follow up
with Dr. Mary Kay O'Neill for his back. (CX 6).

In January 1991, Dr. O Neill stated that N tschke had been
referred by his then counsel and that he was being foll owed by
Dr. Mandt. Reportedly, heavy lifting in 1988 produced pain in
the right upper extremty and in the abdom nal wall and back.
(See EX 3 & 4).

Ni t schke indicated that since the fall on his knees in 1990,
he had had | ow back pain, hip pain, and knee and ankl e pain.
Exami nation reveal ed that Nitschke was very tense with nmarked
nmuscl e guardi ng behavior. The assessnent was

No evi dence of neuropathic pain or evidence of
her ni at ed nucl eus pul posus with radicul ar findings.
There is marked muscl e guardi ng behavi or throughout
t he upper back, right shoul der, neck region, as well
as the | ower back. Also tenderness in the ankles
bilaterally and crepitus in the right hip.



In Cctober 1991, Dr. O Neill agreed that there was no
primary mechani cal defect in the knees. This physician continued
to treat Nitschke and in January 1992 she reported that he had
devel oped a somatiformpain disorder. Dr. O Neill recomended a
pain program This physician treated N tschke on numerous
occasi ons during the 1990s.

In February 2001, Dr. O Neill stated that

| believe that his knee injury primarily occurred
at the tinme of his fall as well as his | ow back injury.
| do believe his fall aggravated the pre-existing right
shoul der injury and upper back injury. | amsure that
this fall worsened those conditions.

In March 2001, Dr. O Neill reported

In terms of what is related to M. N tschke’'s 20-
foot fall inside the tank on board ship where he | anded
on his knees, on a nore probable than not basis, this
fall injured his knees and his back which has continued
to give himdifficulties ever since the tine of the
injury. | think it would be difficult to understand
how sonebody could fall that far, hit a solid surface,
injure his knees to the point that they required
surgical treatnment, and how that m ght occur to an
i ndi vi dual wi thout causing significant force to be
applied to the | ow back. (CX 8).

Davi d Fordyce, PhD, provided psychol ogical treatnent from
1994 to 1997. In May 1996, Dr. Fordyce stated that N tschke was
mldly disabled with a conbination of a personality disorder and
a learning disability. (CX 10). N tschke received physi cal
therapy on several occasions at Virginia Mason Medical Center.
(CX 11).

Dr. Billett began treating N tschke in 1999. Exam nation in
Novenber of that year reveal ed good range of notion of the hips
and knees and there was no tenderness in the back. (CX 12).

When deposed in Novenber 2001, Dr. Billett testified that he
was a famly physician and first saw Nitschke in Septenber 1999.
The initial inpression was history of chronic pain. The
physi ci an woul d not approve nunerous jobs due to chronic pain and
mental health issues. (CX 18).

Dr. ONeill was deposed in |late 2001 and testified that she
provi ded services to Nitschke as a nenber of the departnent of



physi cal nedicine and rehabilitation at Virginia Mason. Wile
t he physician saw hi m many tines she was never the treating
physician as his funding for treatnent was never secure.

When asked about objective findings, Dr. O Neill stated that

He had through the course of the 10 years | saw
hi m consi stent conplaints of soft tissue and joint pain
and on exam nation he consistently had tightness in his
muscl es of his back and his legs and that really never
changed significantly. (CX 19).

A FICA earnings record, printed in June 1993, shows earni ngs
of

1988 $ 14, 189. 97
1989 $ 10, 813. 01
1990 $ 2, 727.50
1991 S (EX 18)

In Novenber 2001, the C ainmant signed an affidavit
certifying the above earnings. (EX 19). The C ai mant has
furni shed earnings records. (EX 13).

In July 1998, a Social Security Adm nistration ALJ granted
di sability benefits to Nitschke from January 24, 1990. The Judge
hel d that Nitschke nmet the listing of inpairnment in sections
12. 07 (sonotiformdisorders) and 12.08 (personality disorders) in
20 CFR, Part 404. (CX 14).

On June 14, 1990, Nitschke filed a formLS 203 wth OACP
CX 15 contains other DOL forms with the [ast being a January 1993
Enpl oyer’ s notice of controversion of nedical care.

EX 1 consists of DOL forns including the one in January
1993. In April 1993, the District Director infornmed both counsel
then of record that

Dear M Warns: (cc to Claimant’s counsel)

This will acknow edge your letter of 4/14/93. W have
al ready had an informal conference where we basically

recommended in the enployer/carriers favor and no new

evi dence have been subm tted.

Therefore I do not see the point of holding another
conf er ence.



Since it appears the claimnt does not intend to pursue
his claim so we have closed our file adm nistratively
and I woul d suggest you do the sane.

At the request of the Enployer, Dr. Levine, an orthopedic
surgeon, exam ned N tschke in August 1991. N tschke reported

That both knees bother him but the right is worse than
the left. He has a constant aching pain in the knee.

At tinmes he has sharp pain. These occur in both knees,
but the right is greater than the left. Both kneecaps
are tender to touch. Hs nmotion in his left knee is
okay. The right knee has limted notion unless he
forces it all the way which is unconfortable. He notes
that his right knee collapses on a daily basis. He
feels that the strength is decreased in both knees, but
it is worse on the right than the left. He notes
tingling inlittle patches around both knees.

He does indicate in his pain diagramthat he is having
di sconfort in his neck and upper back, as well as both
thighs, as well as both feet, and he attributes all of
these conplaints to his on-the-job injury of January
24, 1990. These back conplaints include the | ower back
as wel | .

Dr. Levine stated that

On today’'s exam nation, there were no significant

obj ective findings noted on exam nation of the knees

ot her than the patient 's arthroscopy wounds which were
wel | -heal ed. The patient still has nunerous subjective
conpl aints regarding his knees, for which no objective
evi dence could be found. He also conplains now of
general i zed spine disconfort and thinks that this was
related to his injury, although nedical records do not
corroborate this.

There is no further treatnent, nmedical or surgical, for
his knees | could recommend that | feel would be
beneficial. This condition appears to be fixed and

st abl e.

Regardi ng the knees specifically, he is capable of
wor ki ng on a reasonably continuous basis and, based
upon objective findings, this would be w thout
restriction.



He continues to have subjective conplaints regarding
hi s knees, and does not feel that he will be able to
wor K.

Based upon the objective findings today, there was no
evi dence of any ratable inpairnent regarding either
knee. (EX 14).

Dr. Vandenbelt, a psychiatrist, evaluated N tschke in
Novenber 2001. Major diagnoses were a depressive disorder and a
personality disorder. This physician was deposed i n Decenber
2001. (EX 21 and 25).

Dr. Brooks, an orthopedic surgeon, reviewed records and
eval uated Nitschke in Novenber 2001. dinical data indicated
t hat

M. Nitschke was reportedly enployed as a carnival

| aborer from 1982 to 1989, sporadically as a cook from
1984 to 1990, and as a nolder at Mrel Foundry from
1988 to 1989. He began working for Coastal Coatings in
Oct ober 1989, and then Coastal Tank in January of 1990.
Hi s jobs at Coastal included |aborer, sandblaster, and
pai nter. The work invol ved vari abl e amounts of
standi ng, wal king, crawling, clinbing, squatting,
crouching and lying, up to 10 hours a day, seven days a
week. It also required variable anmounts of bendi ng,
clinmbing, lifting, tw sting, reaching above shoul der,
pul ling, and “getting into the tightest smallest place
and staying holding a heavy hose or painting [sic].”
The maxi mum wei ght he had to |ift or carry was between
50 to 100.

Fol | owi ng exam nation, Dr. Brooks stated, in part

Furthernore, assumng there was a 20 foot fall,
arrested primarily by inpacts on anterior knees, it
woul d be inplausible to conclude the claimant had no
resi dual whatsoever therefrom Consistent with the
AVA @Qui des, M. N tschke probably has 5% i npairnent of
each | ower extremty, or 5% permanent partial schedul ed
disability of left and right | egs to use term nol ogy
consistent wth the Longshore and Harbor Wrkers’
Conpensation Act. (EX 23).

The O ai mant has submitted a March 1999 deposition of Dr.
Br ooks which was taken in another case. (CX 20).



When deposed in Novenber 2001, Dr. WIIianson-Kirkland
testified that his speciality was physical nedicine
rehabilitation. The physician evaluated N tschke in June 2001
and found gait and exam nation of the knees to be normal. (EX
24).

At the hearing, N tschke discussed working for the carnival
and indicated that he worked in the foundry for nine nonths.
Then about six nonths later, he went to work for Coastal
Coati ng/ Coastal Tank. He was there for three nonths when he fell
into a tank in January 1990. At that tinme, he had pain fromthe
wai st down as well as in the | ow back and the neck. He also
scraped his arm

Claimant’s counsel asked Nitschke

Q During the three nonths or so that you worked
there, were you working eight hour days?

A I was working ten hours on the average. That was
nmy duty, ten hours a day, seven days a week.
Sonetinmes it was nore. | really didn't |ook at ny
hours. | started | ooking at themtowards the end.
I don't know if | can say this in court here, but
they still owe ne six hours. So, it’'s even nore

than ten hours. But the average is ten
Q And seven days a week typically?
A Seven days a week. (TR 33).

After the accident, he had difficulty wal king and had | ow
back pain. N tschke stated that

| think Dr. Mandt was the one that referred ne to
Dr. ONeill. It wasn’'t an attorney. It was Dr.
Mandt ‘s office or it may have been Dr. Mandt hinsel f
said, “Call one of these doctors over at the pain
medi cine clinic and go and get sone treatnent for your
back or follow up there. * And Dr. O'Neill was the one
| got hooked up with. (TR 42).

Ni tschke reported that the carrier cut off |ongshore
conpensation in March 1991. (TR 45).

Merrill Cohen, a vocational rehabilitation counselor,
prepared a report (EX 20), and testified at the hearing.
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Dr. Brooks testified that he spent sone 2 and a half hours
with Nitschke and that there were no objective findings of
disability. (TR 163 & 173).
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Average Weekly Wage (AWW)

Cl aimant’ s counsel argues that Section 10(c) of the Act
shoul d be used to calculate the AWV as N tschke

did not work “substantially” all of the prior 52 weeks.
He had | eft the carnival work behind and noved into the
foundry sonetinme prior to his injury. (He worked in the
foundry for nine nonths, had six nonths off and then
wor ked for Coastal for 14-15 weeks prior to the
injury.) His nore stable work pattern after |eaving

t he seasonal carnival work, denonstrates an ability to
mai ntai n a hi gher weekly wage over tinme. He
unfortunately had a six nonths period of no work, just
prior to starting with Coastal. H's |eaving the
foundry job was voluntary, wanting to | eave workers who
wer e snoking “pot” and harassing him H's work for
Coastal was significant for the amobunt of overtinme he
was working. He was there approximately 15 weeks and
his mni mum week was 39 1/2 hours, with many weeks wth
substantial overtinme. H's |ongest week was 77 hours,
during which he had earnings of $955.00. d ai mant
submts that his actual earnings with Coastal Tank and
Coastal O eaning (the wage records seemto be a

conmbi nation of his earnings with both), would best
denonstrate his average weekly wage under 810(c).
Accordingly, his AWNshoul d be cal cul ated at $630 based
on his earnings of $9135.50 over the 14 1/2 weeks prior
to his injury, with a correspondi ng conpensation rate
of $420. 00.

The Enpl oyer states that

Section 10(c) of the Act is applied to calculate a
cl ai mant 's average weekly wage if the other nethods of
arriving at the average annual earnings of the injured
enpl oyer cannot “reasonably and fairly be applied.” 33
U S.C 8910(c). Section 10(c) applies because cl ai mant
wor ked fewer than 33 weeks in the year prior to the
i njury.

It is permssible for an ALJ to average a
cl ai mant 's annual earnings during several years prior
to the industrial injury to establish the average
weekl y wage under Section 10(c). Hall v. Consolidated
Equi prent Systens. Inc., 139 F.3d 1025 (5th Cr. 1998).
The ALJ has the option of considering the earnings
during the year prior to the industrial injury and
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| ooking at historic earnings. See Anderson v Todd
Shi pyards, 13 BRBS 593 (1981).

In the present case, based on his prior earnings,
and divided by 52, the Enployer and Carrier have
cal cul ated cl ai mant 's average weekly wage to be
$207.94. (EX 18.223; 19.227). ddainmant earned a total
of $10,813.01 in the year prior to the alleged
accident. (EX 18.223).

This is a fair estimation of claimant’'s post-
injury earning capacity in that, as claimnt testified,
he has never worked nore than nine nonths out of any
year. (TR 70). There is no evidence in the record
establishing that this trend woul d not have conti nued.

At the hearing, the undersigned asked the follow ng

M. Condon, what do you think the average weekly wage

i S?

MR, CONDON: Qur position is that it is $652.50
based on 10C.

JUDGE MALAMPHY: M. WArns?

MR, WARNS: $207. 94 based upon Section |I0C, and the

earnings during the year prior to the
injury divided by 52 is the basis. (TR
6) .

The parties have agreed that Section 10(c) rather than 10(a)
or (b) is appropriate in this case.

The undersi gned woul d note that the record does not reflect
Ni t schke’ s dates of enploynent with the foundry or when he
started working for Coastal. The break between the two jobs has
been reported to be about six nonths and was due to a voluntary
deci sion of the O ai mant.

In this case only CX13 gives any gui dance as to the
earnings. There are pay slips form Coastal which indicate that
he worked from about COctober 15, 1989 through January 28, 1990.
Ni t schke earned $9, 135.00 in 14 weeks of work for an average of
$652. 50 per week.

The Enpl oyer points out that N tschke earned $10,813.01 in
1989 or an average of $207.94 per week. However, the Enployer’s
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cal cul ati on does not take notice of N tschke' s significant

ear ni

ngs in January 2000. Moreover, we do not know Nitschke's

earnings in the foundry in January 1989 as there are no pay slips

from

that firmin the record.

In Harrison v. Todd Pacific Shipyards Corporation, 21 BRBS

339 (1988), the BRB stated that

BRBS

Al t hough enpl oyer contends that the admi nistrative
| aw j udge shoul d have used only the m ni nrum wage rate
in view of claimant ‘s earnings history and short—term
enpl oynent with eaployer, its argunent negl ects that
the adm nistrative | aw judge relied upon claimant 's
“good fortune” in obtaining a higher paying job with
enpl oyer in 1982. See generally Bonner v. National
Steel & Shipbuilding Co., 5 BRBS 290 (1977), aff’'d in
part. Part, 600 F.2d 1288 (9th GCr. 1979); Le v. Sioux
Gty & New O leans Termnal Corp., 18 BRBS 175 (1986).
Thus, the adm nistrative | aw judge reasonably relied
upon an average annual earnings figure which is higher
than that which was previously enjoyed by clai mant.

See generally Bonner, supra, 600 F.2d at 1288. W
accordingly affirmthe adm nistrative |aw judge’s
conput ati on of claimant ‘s average weekly wage—ear ni ng
capacity at the tinme of the injury pursuant to Section
10(c) .

In Le v. Sioux Gty and New Ol eans Term nal Corporation,
175 (1986), the BRB reported that the Board and federal

courts have stated that 10(c) is the proper provision for
cal cul ati ng average weekly wage when cl ai mant has recei ved an
increase in salary shortly before his injury.

appl

Based on Harrison and Le, the undersigned finds that the
cable AWWis $652.50.

Date of Maximum Medical Improvement (MMI)

1990.
physi

Ni t schke was seeing Dr. O Neill for other problens. On May 15,
Dr. Mandt reported that the condition was stable and that
no further treatnent was indicated.

1991,

The d ai mant contends that he has not reached MM, and the
Enpl oyer relies on the date of My 22,

Dr. Mandt perfornmed surgery on each knee in | ate Novenber

In early February 1991, this physician recomended
cal therapy for one nore nonth. Dr. Mandt noted that

treatment note in a letter later that nonth.
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1991 given by Dr. Mandt.
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Dr. ONeill’s records start in January 1991 and conti nue
into 2001. On exam nation on May 16, 1991, the physician noted
good nobility of the knees but there was right iliotibial band
tenderness and contracture.

In Cctober 1991, Dr. O Neill stated that she had revi ewed
Dr. Levine's evaluation in August and agreed that there was no
pri mary mechani cal defect that inpeded the knees.

Dr. ONeill has repeatedly stated that Nitschke has pain in
his knees and in various other parts of his body. However, the
reports indicate that knee inpairnment has been at the sane |evel
as that denonstrated in md May 1991

Therefore, | conclude that N tschke reached MM on May 15,
1991.

Authorized Treating Physician

The Act provides as foll ows:

Sec. 7 (a) The enployer shall furnish such nmedical, surgical
and ot her attendance or treatnent, nurse and hospital service,
medi ci ne, crutches, and apparatus, for such period as the nature
of the injury or the process of recovery may require.

Under Section7(c)(2)

An enpl oyee may not change physicians after his
initial choice unless the enployer, carrier, or deputy
conmm ssi oner has given prior consent for such change.
Such consent shall be given in cases where an
enpl oyee’s initial choice was not of a specialist whose
services are necessary for and appropriate to the
proper care and treatnment of the conpensable injury or
di sease. In all other cases, consent may be given upon
a showi ng of good cause for change.

Section (d) (1) provides that

An enpl oyee shall not be entitled to recover any
anount expended by himfor nedical or other treatnent
or services unless

(A) the enpl oyer shall have refused or neglected a
request to furnish such services and the enpl oyee
has conplied with subsection (b) and (C) and the
appl i cabl e regul ati ons.
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Dr. Mandt was selected as the treating physician and
physi cal therapy was provided during such treatnment. There is no
indication that Dr. Mandt refused to provide care after May 1991.

The record suggests that Nitschke was referred to Dr.
O Neill by his fornmer counsel. Dr. Mandt did not refer N tschke
to Dr. ONeill for treatnent and Dr. O Neill does not contend
ot herw se.

Ni t schke did not contact the Enployer or the District
D rector about a change in physicians for sone ten years after
the knee surgery. Dr. Mandt was providi ng necessary treatnent,
and in the absence of a request for a change of physicians,
treatnment by Dr. O Neill does not neet the criteria for paynent
under Section 7 of the Act.

Nature and Extent of Disability

Based on Dr. Levine's opinion in 1991, the O ai mant was not
paid a scheduled rating for either knee. However, based on the
exam nation by Dr. Brooks in 2001, the Enpl oyer agreed to pay a
5%rating for each knee.

Ni t schke has conpl ai ned of problens in nunmerous parts of his
body due to the fall in 1990. The record clearly indicates that
his knees were injured at that time. N tschke reported back and
neck conplaints to Drs. Mandt and O Neill and inforned Dr. Levine
that he also had problenms with his thighs and feet. Exam nations
in 1991 did not reveal objective orthopedic findings relating to
areas other than the knees.

Ni t schke has psychol ogi cal disorders that have affected him

t hroughout his life. These can not be attributed to the injury
or considered to have been aggravated by events in January 1990.

ORDER

1. Ni tschke is entitled to tenporary total disability from
January 25, 1990 until My 22, 1991, pursuant to the
stipul ati ons.

2. The Enpl oyer is to pay a 5% permanent partial disability
rating for each knee based on an AWV of $652. 50.

16



3. Treatnment by Dr. O Neill is not authorized under the
Longshore Act and the Enployer is not responsible for
associ ated nedical bills.

4. Section 8(f) relief is noot at this tinme as the C ai mant has
not been awar ded permanent unschedul ed conpensati on.

5. Interest at the rate specified in 28 U S.C. 81961 in effect
when this Decision and Oder is filed with the Ofice of the
District Director shall be paid on all accrued benefits
conputed fromthe date each paynment was originally due to be
paid. See Gant v. Portland Stevedoring Co., 16 BRBS 267

(1984).

6. Enpl oyer shall receive a credit for all conpensation that
has been pai d.

7. Al'l conputations are subject to verification by the D strict
Director.

8. Pursuant to Section 7 of the Act, the Enployer shall pay for
all authorized nmedical treatnent for C aimant ‘s work rel at ed
knee i npairnents.

9. Claimant 's attorney, within 20 days of the receipt of this
order, shall submt a fully supported fee application, a

copy of which shall be sent to opposing counsel, who then
shall have ten (10) days to respond with objections thereto.

e

RI CHARD K. NMALAMPHY
Adm ni strative Law Judge

RKM ccb
Newport News, Virginia
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